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This paper relies heavily on legal memorandums between The Ayers Law Firm and the
Tug Hill Commission during 2025 and 2026, while under contract. No commission staff
are attorneys, and municipalities should confer with legal counsel on specific road
issues in their town or village.
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Introduction

Road abandonment, qualified or total, is a tool towns can use in specific situations to
reduce the highway mileage under their jurisdiction. It can be very complicated and is
deeply rooted in case law. This paper provides significant detail for towns considering this
process, and should be used in conjunction with the town’s attorney.

How Roads are Established in New York

Roads in New York are established in one of three ways: 1) by statutory procedure or by
law, 2) by dedication, also referred to as by deed, or 3) by prescription, also referred to as
by use. This section includes many references to relevant court cases, included as
endnotes, where decisions bear on how towns should address highway-related efforts
moving forward. This level of detail is very technical, but because of the legal process that
governs road abandonment, commission staff felt it was important for readers to have the
detail.

Statutory Roads

Statutory roads are authorized by NYS Highway Law § 170-173, which gives the town
highway superintendent authority to establish or lay out roads with consent of the town
board, and Eminent Domain Procedure Law. While the phrase “laying out” a highway is not
defined in law, the process is taken to mean identifying the land, location and course of the
proposed highway to be “given the status and subjected to the servitude for use as a public
highway”'. Highways established by statute generally require the filing of a release from the
landowner over whose property the proposed new road is to be located, as well as the
order of the town superintendent of highways in the town clerk’s office. If this release is not
properly filed, the order is considered illegal and unenforceable'. Very few roads on Tug Hill
are statutory roads.

Roads by Deed

Roads established by dedication, or by deed, refer to the dedication of private land to
public use. The first, more common method is for the town to acquire fee title to the land
from a private landowner by a deed. The second method is to establish a public right of
way, or easement, by deed. With this method, fee title remains with the private landowner,
but a formal public right of way is granted to the town.

Both methods require full surrender of the land for use as a public highway. The town must
formally accept the surrender and adoption of the road, such as with a town board
resolution. The dedication can also be accepted less formally by the town’s use by the
public, coupled with showing that the road was kept in repair or was taken charge of by the
public.
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Roads by Use

For roads by use, the public acquires an easement of use over the road and land, not
ownership of the land itself". As defined in Highway Law § 189:

All lands which shall have been used by the public as a highway for the period of ten
years or more, shall be a highway, with the same force and effect as if it had been
duly laid out and recorded as a highway, and the town superintendent shall open all
such highways to the width of at least three rods.

Highway Law 8 140 (8) includes, among the general powers and duties of the town
superintendent, the duty to ascertain, describe, and enter on record in the town clerk’s
office any town highways that have been laid out, but not sufficiently described, and any
town highways that have been used for twenty years, but not recorded.””

According to case law, this provision in Highway Law § 140 (8) is seen as directory and not
mandatory; a highway superintendent’s failure to comply does not necessarily alter the
otherwise public character of a road by use". It can, however, potentially raise uncertainty
about the road’s status and jurisdiction."' That uncertainty may be overcome by further
facts to prove the highway is a highway by use"i.

The facts necessary to establish a highway by use refer to Highway Law § 189. In Whitten v.
Thomas (2006), it was determined that “A public highway by use pursuant to Highway Law §
189 is established by showing that, for a period of at least 10 years, the road at issue was
used by the public and the municipality exercised dominion and control over the road.”
Establishing a highway by use requires more than just intermittent travel by the public and
more than occasional road work by the municipality™.

Attorney General Informal Opinion No. 99-19

Establishing a highway is a road by use can be difficult, but not procedurally or factually
impossible. Informal opinion 99-19 by the NYS Attorney General’s office clarifies some of
the language in Highway Law 8§ 189 that has been confusing and discussed in various court
cases. The opinion states that the primary condition needed is that the right of way has
seen “[use] by the public for ten years or more”. If that condition is not met, then a road
may not be officially established by use. However, there is some uncertainty as to what
“luse] by the public” really means.

The courts have interpreted the public use requirement to mean the two following
conditions:

1) That aroad was open to use by the public during the statutory period, and
2) Thataroad was continuously maintained by public authorities during the statutory
period*.

The Court of Appeals in Speir v. Town of New Utrecht, supra further interprets the “used by
the public” phrase:
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... the mere fact that a portion of the public travel over a road for [ten years] cannot
make it a highway; and the burden of making highways and sustaining bridges
cannot be imposed upon the public in that way. There must be more. The user must
be like that of highways generally... A private way opened by the owners of the land
through which it passes for their own uses does not become a public highway
merely because they are also permitted for many years of travel over it.

Therefore, the highway in question must be open to the general public like all other public
highways to be considered a highway by use.

Furthermore, for a highway by use to meet the requirements of Highway Law 8§ 189 and
legal precedent, it must also meet the condition of being continuously maintained by
authorities. Courts have upheld that isolated acts of maintenance, irregular snowplowing,
and policing of the area and acts done for an accommodation of a portion of the public do
not constitute the continuous maintenance required to make a road a public highway by
use”. To be considered “continuous maintenance” and meet the threshold of the public
exercising domain over the road, the prescriptive highway in question must receive a level
of maintenance equivalent to the maintenance performed on other town roads*'.

To summarize, a highway by use must be factually shown to have been traveled by the
general public for at least ten years and maintained by the town for at least ten years
without interruption*,

Attorney General Informal Opinion No. 95-31

According to Highway Law 8 189 and the duties of the highway superintendent outlined in
Highway Law § 140 (8), once the factual determination is made regarding whether or not a
road is a highway by use and the road is then sufficiently recorded and filed with the town
clerk, the highway must then be opened to the “width of three rods.” Three rods is
equivalent to 16.5 yards, or 49.5 feet. It is not always feasible or cost-effective for rural
towns to widen roads by use to this scale. This requirement of Highway Law § 189 has
caused consternation over the years and required judicial input.

In People v. Sutherland, supra, the Court of Appeals held that,

The town supervisor could not... in the language of Highway Law, section 209 [the
statutory predecessor of Highway Law 8§ 189], open such highway “to the width of at
least two rods,” for there was no evidence of use by the public for [the statutory time
period, e.g. ten years] of a road two rods in width... If a road of way be established by
prescription or user, the public use defines the extent of the easement.””

If atown wants to improve a highway beyond the extent of actual public use, (e.g. widening
the road, constructing ditches, removing trees), the town must obtain permission of the fee
holder or pay just compensation®. For example, in Tug Hill, attempts to widen certain roads
to accommodate large snow-plowing equipment may not always be possible on rural
roads. This is especially relevant with seasonal roads or extremely low-volume roads by
use bordered on both sides by NYS owned land, where acquisition of property would be
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difficult or impossible. Therefore, depending on the actual use by the public, court case
review has determined that the width of a highway by use is limited to the width of the
historical use, which may be less than three rods despite the language of Highway Law §
189.

Importance of Method of Road Establishment

Most town highways on Tug Hill are roads by use. While Highway Law 8§ 140 and several
court cases outline the duty of highway superintendents to ascertain, describe, and enter
all highways by use into the record, in reality there may be limited documentation available
for these roads, especially if never improved beyond the corduroy or plank stage, or used
primarily for industries that no longer exist.

Documentation of road establishment (local law, records of a conveyed fee or easement,
town board minutes and resolutions, etc.) often does not exist or is difficult to find. For
example, record keeping in the 1800’s was often limited, delays or oversights can occur in
adding a highway to the official map, and uncontrollable circumstances like fires at town
clerks’ offices, municipal buildings, or highway garages over can destroy records. These
circumstances may cause confusion for public officials involved in determining whether a
road originated by deed or by use. This can also have broader implications and create
difficulty for a town facing complaints about road maintenance, land ownership, legal
challenges, or when considering actions like road abandonment.

Due to the procedural requirements of each road type, determining the origin of aroad is a
factual matter. If these facts are not well-documented or kept for posterity, a records
search will be necessary to determine how a road came under a town’s authority.
Knowledge, or access to this knowledge, is the prerogative and responsibility of the
highway superintendent. The importance becomes clear when a municipality wishes to
pursue a total road abandonment or qualified road abandonment.

For example, without clear facts to support whether a “by use” right-of-way is a highway by
use (travel by the public, not just private landowners, and regular municipal maintenance)
or whether it is technically, if not procedurally, abandoned (the road has had no travel by in
six years, the highway superintendent may or may not have filed a certificate of
abandonment pursuant to Highway Law 8 205 (1)), the legal status of a road may be
considered contentious.

Two Types of Road Abandonment

Municipalities are granted authority to abandon roads in Highway Law 8§ 205 and § 205-b,
which describe the necessary criteria for a road to be considered abandoned, the
procedural steps in entering this information onto the record, and the long-term effects of
either action. There are two legal ways to abandon a road:

e Road Abandonment (Highway Law § 205 (1))
e Qualified Road Abandonment (Highway Law 8§ 205 (2) and Highway Law § 205-b)
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As discussed in the companion paper, Municipal Tools for Local Roads Management, the
concept of “once aroad, always a road” is key to understanding local roads. The burden of
proof and legal processes required to overcome this presumption is steep but not
impossible to satisfy. Highway Law 8 205 and § 205-b grant municipalities authority to

ABANDONED
Highway Law § 205 (1)

QUALIFIED ABANDONED
Highway Law § 205 (2)
Highway Law § 205-b

Road must not have been traveled

1.

Roads must not have been traveled by

Public right to use road is
extinguished

Easement of passage reverts to
neighboring landowners

The town cannot change their mind
and reopen road

PROCESS or used for six years* more than two vehicles per day for two
2. The highway superintendent, with years (in addition to pedestrians and
the written consent the majority of horseback)
the town board, shall file and cause | 2. Town highway superintendent and county
to be recorded in the town clerk’s highway superintendent must agree that it
office a written description, signed will not cause undue hardship or injustice
by him and a majority of the town to landowners and occupants
board of each highway and public 3. County highway superintendent holds a
right-of-way so abandoned (e.g. a hearing
Certificate of Abandonment) 4. Town and county highway superintendents
3. No public notice required shall file, and cause to be recorded in the
4. No public hearing required town clerk’s office a written description
5. No landowner notification required 5. County responsible for public notice for
public hearing
6. 20-day written notice by county highway
superintendent to “owners and occupants
of such lands” adjoining the highway
e The highway and right-of-way e Theroad shall not be worked at the public
EFFECT ceases to be a highway expense

No persons are required to keep any part of
the road in a state of repair

The easement of passage remains, and the
public has the right to use the right-of-way
Landowners may gate across the property,
but cannot lock the gates or otherwise fully
obstruct the right of way

Not a permanent abandonment: the town
may change their mind at any time and
resume maintenance

abandon a road under specific criteria and procedural actions. This paper explores the
legal basis and processes for both road abandonment options, when a town cannot
abandon a road, procedural recommendations, and the complexities of the legal
landscape. This paper will refer to abandonment as described by Highway Law § 205(1) as
“total abandonment,” to distinguish it from “qualified abandonment” as described in
Highway Law § 205(2) and, circumstantially, Highway Law 8§ 205-b.

6|Page




*this is a factual determination process which needs to bear under scrutiny with qualitative
information and evidence (e.g. affidavits, photographs, monitoring the public’s use of these
roads through photos, traffic counts, trail cameras, etc.) to pass procedural muster and
buffer any potential challenge in court.

When Can a Town Not Totally Abandon a Road?

Towns cannot totally abandon a public highway under Highway Law § 205 if the fee has
been deeded to the municipality for street purposes™, granted to the municipality by
statute™’, or condemned*™. Town highways can only be totally abandoned under Highway
Law § 205 when the town has acquired an easement for highway purposes. The distinction
between which section of law applies based on the road’s manner of establishment is due
to court case interpretation of Highway Law. Court precedent has routinely interpreted
Highway Law 8 205 as a statute of limitation on the life of an unused easement. The law,
therefore, does not apply when the town owns more than an easement of use and in fact
retains the fee title of the right-of-way itself. A town may also not seek to qualify abandon a
road under Highway Law 8 205-b as described above. A town may, however, seek to
discontinue the road under Highway Law 8 171, 172, 207, 211-a, and 211-b. The difference
may seem semantic, but roads must be either “abandoned” or “discontinued” under the
applicable section of law with prescribed processes to ensure validity of the action and
outcome.

Road Abandonment: A General Overview

When a town is considering abandoning a road due to nonuse, or determining whether the
road in question has already been abandoned, the town must refer to Highway Law §
205(1). Road abandonment is a factual and procedural undertaking that the town must
follow carefully for either total abandonment or qualified abandonment.

The legal authority for the total abandonment of highways is found in Highway Law §
205(1), which provides:

...every highway that shall not have been traveled or used as a highway for six years,
shall cease to be a highway, and every public right of way that shall not have been
used for said period shall be deemed abandoned as a right of way.

The law further requires:

The town superintendent, with the written consent of a majority of the town board
shall file, and cause to be recorded in the town clerk’s office... a written description,
signed by [the superintendent] and by said town board of each highway and public
right of way so abandoned, and the same shall thereupon be discontinued.

If the total road abandonment procedure is implemented properly, and the public does not
use the one-year statute of limitations to challenge and potentially overturn an

abandonment filing, the town no longer has to maintain the road, the public right to use the
road is extinguished, and the easement of use reverts to the neighboring landowners. If the
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town wanted to reestablish the road at some later date, a new highway would need to be
established by statute, deed, or a new easement.

Towns can qualify abandon a road under Highway Law § 205 (2):

Where it appears to the town superintendent and said town board, at any time, that
a highway has not become wholly disused [as in the case of Subsection 1], but that
it has not for two years... been usually traveled... by more than two vehicles daily, in
addition to pedestrians and persons on horseback...

In such circumstances, with the approval of the county highway superintendent, the law
further allows,

... @ qualified abandonment of such a highway is proper... [if it] will not cause
injustice or hardship to the owner or occupant of any lands adjoining such highway...
[The] highway superintendent shall have held a public hearing thereon upon giving at
least twenty days’ notice to such owner and occupants of such land at the time and
place of such hearing, they shall file and cause to be recorded in the town clerk’s
office a certificate containing a description of the portion of the highway partly
disused... and declaring a qualified abandonment.

Qualified road abandonment means that the town no longer maintains the road after
completing the process. However, the easement of passage remains in place, the public
still has use of the right-of-way, and property owners may gate but not lock the road
passage. The town may change its mind at any time about the road’s qualified abandoned
status and resume maintenance activities.

Procedural Steps for Total Road Abandonment

While total road abandonment does not require a public hearing, public notice, or
landowner notification process, the commission recommends following a more robust
procedure based both on the language of Highway Law § 205 (1), and well as input from
legal counsel following a thorough review of highway law, town law, other applicable
statutes, and case law. The recommended procedure is:

1. Afactual determination is made by the highway superintendent that the highway(s)
in question has not been opened, used, or maintained in a six-year period.

2. The highway superintendent prepares a signed report for the town board containing
a written description of each of the relevant highways and/or rights of way together
with empirical, factual support for each such finding, and recommends that the
board consider consenting to filing a certificate of abandonment.

3. Ataduly noticed meeting, the town board reviews the superintendent’s report and
considers whether the superintendent’s recommendation to file a certificate of
abandonment described in the report is an “action” that falls under SEQRA and
requires further environmental review, or if it is “exempt.”
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4. The town board adopts a resolution scheduling a public hearing on the highway
superintendent’s request to file a certificate of abandonment*.

5. Atatown board meeting after the public hearing, the board adopts a resolution
accepting or denying, in whole or in part, the proposed abandoned road segments
included in the highway superintendent’s report; and, by a majority vote, adopts a
resolution to file the certificate of abandonment of those highways, in whole orin
part, as included in the report.

6. This written description/report and resolution are signed by the town highway
superintendent and the majority of the board.

7. The signed description and consent of the majority of the town board are filed with
the town clerk and entered into the record. From the moment of filing, the
abandonmentis considered in effect and triggers a one-year statute of limitations
for legal challenge.

The town clerk mails the adjoining parcel owners listed on the town's assessmentroll a
copy of the certificate of abandonment and a notice that the landowner's time within which
to commence any action or proceeding involving the abandonment of the highways
described in the certificate of abandonment must be commenced within one year from the
date of the certificate’s filing.

Procedural Steps for Qualified Road Abandonment

The general process for road abandonment pursuant to Highway Law § 205 (2) are:

1. Afactual determination is made by the town highway superintendent and the county
highway superintendent that the road has not been traveled by more than two
vehicles per day for two years.

2. The county highway superintendent provides public notice for public hearing, as

well as twenty days’ notice to “owners and occupants of such lands” adjacent to the

highway.

County highway superintendent holds the public hearing.

4. Town and county highway superintendents shall file a written description of the
qualified abandoned road and cause it to be recorded in the town clerk’s office.

@

However, if a road proposed for abandonment serves as an access road to state forest
preserve lands or “lands now owned or hereafter acquired by the state and held under the
jurisdiction of the department of environmental conservation,” the town must provide
written notice to NYS Department of Environmental Conservation (DEC) of their intent to
abandon the road. Highway Law 8§ 205-b applies, and the town’s resolution for
abandonment must include language indicating the perpetuity of the easement. These
roads cannot be permanently abandoned, as described in Highway Law § 205 (1). The
public will retain an easement of passage over the right-of-way in perpetuity. The town is no
longer obligated to maintain the road, whereas DEC may perform road maintenance
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activities, if so desired. Also note that for qualified abandoned roads under Highway Law §
205 (2) or Highway Law 8 205-b, the town may change its mind at any time and resume
jurisdiction and maintenance of the road.

Total Road Abandonment: Factual Determinations and Troubleshooting

Determining if a road has been abandoned by nonuse is a factual question and must be
answered long before a certificate of abandonment is filed. Specifics on what evidence is
needed in the factual determination process are not described in Highway Law 8 205 or
Highway Law 8 205-b, but the need for a rigorous process has been determined and
regularly upheld in court proceedings™. When gathering facts is done improperly or not at
all, the abandonment process can stall or be thrown out in court.

Towns can use the authority granted in Highway Law 8§ 205 (1) to abandon a town highway
due to nonuse. This requires two key pieces of information:

1. First, the town must prove that the highway in question was, in fact, established or
recognized by a town highway at some point in its history;

2. Second, the town must be able to gather the facts to prove that the highway in
question has been unused by the public for at least a period of six years.

When a town claims that a road has been abandoned under Highway Law, the town has the
burden of proof to overcome the “once a road, always a road”* standard. Therefore, when
a town claims that a town road meets the criteria for total abandonment or qualified
abandonment, they must be able to prove the lack of travel for six or more years (in the
case of total abandonment) or negligible travel (two or less vehicles per day, not including
travel by foot or horse, in the case of qualified abandonment) *V,

Meeting the burden of proof may be especially difficult in rural areas like Tug Hill. The law
states that the town superintendent determines if a road has been abandoned by nonuse in
the case of total abandonment, and the county highway superintendent determines itin
the case of qualified abandonment. Before that factual determination can be made,
however, the town must first establish how and/or whether the road in question has been
established as a public town highway, and if it was by fee title or easement.

In a hypothetical scenario, “Town A” is trying to abandon “Road A” due to nonuse under
Highway Law 8 205(1). Before Town A can begin the abandonment process, they must find
proof that Road A is a road by use. In this scenario, Town A will need to search through its
records, as far back in time as necessary. If those local records do not exist or cannot be
found, then Town A might need to reach out to its county for other reference materials.
Examples of possible sources supporting a road’s origin and its use as a public road may
include the following:

e Deeds e County highway maps
e Town meeting minutes e Filed maps

e Official town maps e Historical atlases

e County title records e Maintenance records
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e Annual highway inventories e [nstallation of traffic control signs
e Receipt of state aid or devices

In particular, distinguishing whether the town acquired the fee title or only an easement
would require the following records search:

e Town and planning board meeting e Documents filed in the County
minutes Clerk's office including deeds,

e Deeds maps, and condemnation

e Offers of dedication proceedings.

e Approved subdivision plats

A review of these kinds of records would be highly beneficial for Town A to determine the
origin of Road A and identify that it is a road by use and thus eligible for total abandonment
pursuant to Highway Law 8 205(1). Once the preliminary background research has been
completed, the town can move to the factual determination process proving the road’s
nonuse.

In situations where public records have been destroyed, poorly kept, or are inaccessible to
current town staff, it may be necessary to cast a wider net beyond the town offices. For
example, outreach to the county records office, copies or scans of county road maps, or
consultation with a municipal historian or historical society might yield documentation.
Community connections and resource sharing can provide a breakthrough for town
officials to review ancient documents and historical materials to determine if a highway
was ever established or recognized by a municipality as a public road. The ancient records
rule provides that "all maps, surveys and official records affecting real property" filed in
public repositories "for more than ten years, are prima facie evidence of their contents”".
This is precedented: old maps, surveys and other documentation have provided ample
basis for a court to conclude that an existing road was established as a public road in the
19th century™.

Whether a town road has been abandoned is a factual question®i, and it requires a factual
answer to be satisfactory in the legal and procedural sense. In the hypothetical case of
“Town A” abandoning “Road A” pursuant to Highway Law 8§ 205(1), once the origin of Road A
is determined, the town highway superintendent must then certify that the specific road or
a portion of the specific road has not been traveled or used by the public for six continuous
years. This may be a formidable process, as depending on the circumstances of the road,
even minimal, seasonal, and recreational use of a highway on foot or in a vehicle may be
sufficient cause in preventing the finding of abandonment.

For many rural towns, factual proof may be difficult to acquire. Typically, affidavits of
private individuals and town officials with personal knowledge regarding the lack of public
use along the line of travel for six or more years may be the only proof available. While
affidavits from private persons with local familiarity may have a role to play in some
circumstances, the latter “proof” may be easily rebutted by affidavits to the contrary,
wherein a private person can attest to or demonstrate a bare minimum level of public use
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along a road that would disprove the six-year time period of nonuse specified in Highway
Law 8§ 205. Monitoring and documentation of public use are facts that should support a
highway superintendent’s findings that a highway has not been traveled on or used by the
public for six continuous years. In fact, one court held that a Certificate of Abandonment
declaring a highway abandoned should only be made and filed when the proof of the
public’s non-use of the highway for six continuous years is undisputed™ii,

While it may be impossible for a town to muster empirical evidence to support a factual
determination of a road that has been historically abandoned, this paper can suggest a few
best practices a town might employ to monitor its road use moving forward, such as:

o Affidavits, to a minor degree;

e Regular monitoring, inspection, and reports by town officials regarding the road’s
condition;

e Regular monitoring, inspection, and reports by town officials regarding the road’s
use by the public (e.g. trail camera, traffic counters) to document lack of use;

e Periodic ground-level and aerial (drone) photographs and videos of the condition of
the road.

Continuing with the hypothetical case of “Town A” wishing to abandon “Road A,” if traffic
counts and video footage show that there has been zero traffic of any kind—by motor
vehicle, foot, horseback, recreational vehicles, etc.—then Town A has gathered sufficient
evidence to proceed with determining that Road A has been abandoned, and can
thereafter move to file for a certificate of abandonment. In a true case scenario, any
empirical facts or regular/semi-regular monitoring or documentation is better than nothing
to support the highway superintendent’s findings and the consenting actions of the town
board in signing a certificate of abandonment than nothing.

Certificate of Abandonment

In the case of either total road abandonment or qualified road abandonment, Highway Law
§ 205 (1) and (2) Highway Law § 205-b all reference the town and/or county highway
superintendent preparing and signing a “[written] description” of the road or road section to
be abandoned. This written description and the written consent of the majority of the town
board, must be filed and recorded in the town clerk’s office. Taken together, these
documents have been referred to as a “certificate of abandonment.” The certificate is a
critical step in the road abandonment process, even though the term does not appearin
Highway Law 8 205 or 8 205-b. Functionally, it does two things:

1. ltrequires the superintendent to file the written description and written consent of
the town board to officially proclaim what has already taken place: namely,
abandonment®¥,

2. lttriggers the one-year statute of limitations within which any action or proceeding
must be commenced challenging the town’s determination that the described
section of highway has been abandoned by the public’s nonuse™.
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Filing a certificate of abandonment is not, itself, the act of abandoning the road: it merely
documents and consents to a requirement of law that has already occurred. Pursuant to
Highway Law 8 205 (1), a road may well meet the criteria for abandonment with or without
the filing of a certificate of abandonment. A certificate of abandonment is not necessary to
validate the abandonment of the highway,* but failure to file a certificate of abandonment
leaves the question of whether a particular town highway has been abandoned, which
leaves the town open to legal challenge long after the claimed abandonment occurred
because the one-year statute of limitations provided for in Highway Law § 205 (1) and (2) is
never triggered. Additionally, if substantive facts do not support the highway
superintendent’s statement of nonuse and abandonment, the certificate of abandonment
is void™i, See Appendix A for sample certificate of abandonment.

Troubleshooting through Legal Precedent and Case Law Review

Revisiting the hypothetical of “Town A” wishing to abandon “Road A,” let’s assume the town
had set up trail cameras to track the use or nonuse of the road for a period of six years and
successfully determined that there was no activity on the right-of-way. From there, “Town
A” successfully filed a certificate of abandonment, and “Road A” was stricken from the
town highway system. While this represents a perfect-case scenario for fulfilling statutory
criteria, reality is often messier. For example: suppose that “Town A” did, in fact, capture
evidence of use by the occasional recreationist or vehicle on “Road A”. Does this reset the
clock on the continuous six-year nonuse requirement for total abandonment? Or may the
town have some recourse to proceed?

The question of what act constitutes the total abandonment of a highway by reason of
nonuse has been addressed by the courts on numerous occasions. Early 20"-century
precedent has shown that the extent of the use of a highway is largely immaterial, provided
itis used as a highway™ i, What is material is “whether travel on the road, whether by
vehicle or by foot, continued to occur ‘in forms reasonably normal, along the lines of an
existing street’””™V, Whether the form of travel in a particular case is reasonably normal
depends on the setting, location and use of similar roads in the locality. What many
constitute “regular and reasonably normal” traffic for the specific road or road segment is
highly circumstantial and judged by the specific context of the road in question.

Above all, the determining factor is whether a highway can be abandoned by nonuse is
whether or not the highway has been traveled or used as a public highway in a reasonably
normal fashion for a continuous period of six years. The following sections will provide a
deeper look into what sort of evidence (apart from affidavits and empirical evidence) was
used to support an argument for road abandonment, and whether or not it was considered
sufficient upon case review.

Court case evidence that SUCCESSFULLY supported claims of abandonment by non-use:

e If a highway has been made impassable for conveyances of any kind for a period of
at least six years, is fenced off, and the public travels by another route**;
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e [fahighway is otherwise obstructed or closed off for more than six years so that the
public is excluded, it ceases to be a highway even if the highway was initially
rendered impassable by a wrongdoer™,

e Iffacts reveal that natural, impassable obstructions prevented use of the road for
travelin any logical sense, it may support the finding of abandonment (e.g. trees
severalinches in diameter and brush growing in the railbed, fallen trees and barbed
wire fences crossed the roadbed, and washouts)**i;

e If atypical, limited use of the highway occurs, a town might still be able to support a
determination of road abandonment™ii (e.g. the highway was slightly used by
pedestrians™*, pedestrians climbed over obstructions to gain access*, or that
hunters*, hikers™, or horseback riders™ occasionally used portions of the highway
during the period of alleged nonuse);

The fact that a town has for decades considered a highway to be abandoned or has not
maintained or received state-aid for a highway is not relevant in determining whether a
highway has been abandoned. The determining factor is whether the highway has not been
traveled or used as a public highway in a reasonably normal fashion for a continuous
period of six years.

Evidence that UNSUCCESSFULLY supported claims of abandonment by non-use:

e A municipality’s intention regarding a road is irrelevant when there is substantive
evidence that the road is not abandoned by nonuse*V;

e Atown’s failure to maintain a town road, lack of receipt of state-in-aid funding, or
the exclusion of a segment of road from the annual town highway inventory
submitted to the State Department of Transportation does not mean that the road
ceases to be a highway*";

e Temporary interruptions of public travel (e.g. the weakness or destruction of a
bridge, even if covering a considerable space of time) may invalidate a finding of
abandonment by nonuse;

e Nonuse of a portion of the width of a highway while the rest continues to be utilized
as a highway does not result in the abandonment of even the unused portion*',
Road abandonment refers to the length of the easement, not the width (e.g. a
certain amount of mileage, not a lane or portion of a lane).

e Road abandonment refers to the abandonment of the length of the easement, not
the width. If a portion of a highway is obstructed and unusable, yet receives
continuous use of a portion of the width of a highway by pedestrians, this may not
amount to the abandonment of the highway ",

e Evidence of year-round travel by snowmobilers, bicyclists, cross-country skiers and
pedestrians over a clearly defined road is sufficient to preclude a finding of
abandonment by non-use. So long as the public’s use of the highway is regular and
reasonably normal, non-vehicular travel (e.g. pedestrian or recreational traffic)
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could mean that the road may not meet the statutory standard for total
abandonment **;

Certificate of Abandonment Troubleshooting

A certificate of abandonment officially declares the abandonment of a highway or a portion
as described in the certificate. The certificate itself does not validate a road abandonment,
and a missing certificate does not necessarily mean the road has not been abandoned.
Two key oversights in Highway Law 8 205 may open a town up to liability, even if the letter of
the law is technically followed:

1. Acertificate of abandonment, its description, and its purpose in initiating a statute
of limitations on challenging the road abandonment is not embedded within the
Highway Law’s language, and

2. The law’s procedural steps for road abandonment do not describe the need for a
public hearing or a formal notification process to the adjoining landowners of the
highway segments in question'.

While these steps (a public hearing/landowner notification during the legal process, and
the filing of a certificate of abandonment after) are not required by law, court case review
shows the legal importance of these steps, and without taking them a town may be open to
legal challenges and liability.

The following are some of the risks involved in omitting these steps:

1. No certificate of abandonment: Filing the certificate of abandonment triggers the
one-year statute of limitations within which any action or proceeding involving the
abandonment of a town highway must begin'. If a landowner does not initiate a
challenge within one year, their right to contest the certificate is extinguished. If a
certificate is not filed, the highway superintendent's determination can be
challenged long after the claimed abandonment occurred because the one-year
statute of limitations provided for in Highway Law § 205 (2) was never triggered.

2. No notification process or public hearing: The abandonment of a town highway
which leaves adjoining landowners without access to a public highway may
constitute an unconstitutional taking of a property right. Without providing notice,
adjoining landowners may be denied due process, and it may constitute an
unconstitutional taking of a valuable property right'i,

As always, the commission recommends that a town consults with its municipal attorney if
there are any legal questions. Taking into consideration the complicated and evidence-
based process necessary for a successful abandonment procedure, consultation with the
municipal attorney is especially important to help avoid possible legal challenges.
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Appendix A: Resolution and Certificate of Abandonment Template

ABSOLUTE AND TOTAL ABANDONMENT OF A HIGHWAY UNDER
HIGHWAY LAW SECTION 205 (1)
RESOLUTION AND CERTIFICATE OF ABANDONMENT TEMPLATE

Resolution #:
Date:
Introduced by:
Seconded by:
Name of Highway:

Description and location of the highway or portion being absolutely and totally abandoned
under Highway Law Section 205 (1):

WHEREAS, the above-named section of highway has not been opened or worked by the
town of for more than six years, and

WHEREAS, the above-named section of highway has not been significantly nor
substantially used by the public for more than six years, as supported by affidavits,
photographs, traffic counts, and/or trail cameras, and

WHEREAS, the above-named section of highway has been determined to have been
established by use or prescription after review of the available documentation;

NOW, THEREFORE, it is

RESOLVED, that the above-named section of highway is absolutely and totally abandoned
under Highway Law Section 205 (1), and itis further

RESOLVED, that the town highway superintendent shall file a copy of this resolution which
shall act as the official certificate of abandonment of said road with the town clerk, and it
is further

RESOLVED, ownership of the roadbed beneath the above-named section of highway shall
revert to the adjoining landowners to the extent permitted by law.
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Councilman Signature

Aye/Nay/Abstain

Aye/Nay/Abstain

Town Supervisor Signature

Aye/Nay/Abstain

Councilman Signature

Aye/Nay/Abstain

Councilman Signature

Aye/Nay/Abstain

Councilman Signature

Aye/Nay/Abstain

Councilman Signature

(TOWN SEAL)

ATTEST:

Town Clerk Signature

SO ORDERED, the above-named section of highway is hereby absolutely and totally
abandoned under Highway Law Section 205 (1).

Dated:

Highway Superintendent Signature
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