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Introduction to Hodgson Russ
BROAD-RANGED, FULL-SERVICE FIRM WITH DEEP CAPABILITIES

• Founded in 1817, Hodgson Russ has 200+ attorneys practicing in all major areas of U.S. law

• Offices in Toronto, Buffalo, New York City, Albany, Rochester, Saratoga Springs, Hackensack, 
Greensboro, and Palm Beach

• Experience in markets across North America, Europe and Asia 

• Various attorneys are members of the Ontario Bar Association

• Instrumental in completion of the Erie Canal, Robert Moses Niagara Power Plant, Buffalo’s City 
Charter, the founding of Wells Fargo and Citibank, and development of many major industrial, health 
care, educational and cultural organizations

Hodgson Russ Office

22 Adelaide Street West

Toronto, ON

• Best Lawyers, “Best Lawyers in Canada,” Best Lawyers in America” and “Best Law Firms”

• American Lawyer's “2020 AmLaw 200” and the “A-List for Female Equity Partnership”

• The National Law Journal's “NLJ 500”

• Chambers USA: America’s Leading Lawyers for Business 

• Super Lawyers

FREQUENTLY RECOGNIZED FOR EXCELLENCE IN PRACTICE OF LAW



Introduction to the Real Property Tax 
Assessment & Eminent Domain Practice
P R A C T I C E  A R E A S

• Tax planning

• Tax exemption applications

• PILOT arrangements

• Assessment grievance filings

• Administrative and judicial proceedings

• Contaminated properties

Multidisciplinary team cost-effectively guides clients through virtually every aspect of a project’s lifecycle: 

• Condemnation claims

• Power generation assets

• Oil and gas facilities

• Pipelines

• Telecommunications towers

• Agricultural properties

R E A L  P R O P E R T Y  T A X  A S S E S S M E N T

Real property tax is a key revenue source for local governments and a notable expense for businesses. Our teams provide practical guidance 
on these matters, working with appraisers and assessors to resolve disputes and ensure fair treatment for taxpayers and resolve tax 
disputes.

C O N T A M I N A T E D  P R O P E R T I E S

We have experience dealing with issues raised by contaminated properties. With efforts to revitalize former industrial lands, these sites offer 
challenges and opportunities. Our attorneys have managed tax disputes for major contaminated sites nationwide.

E M I N E N T  D O M A I N  P R O C E E D I N G S

We have experience in all aspects of the condemnation process at the federal, state, and local level and have represented both condemning 
agencies and property owners. We work with appraisers to resolve disputes during negotiations without litigation. Our expertise enables us 
to efficiently determine fair compensation and navigate necessary judicial processes.



Introduction to the Renewable 
Energy Practice 
Practice Areas 
 Multidisciplinary team cost-effectively guides clients through virtually every aspect of a 

project’s lifecycle: 
o Strategic Planning
o Zoning and State Permitting
o State and Federal Regulatory
o Environmental Review
o Financing
o Lease and Easement Agreements
o Title Insurance and Curatives
o Contracts and Agreements
o Taxation
o Litigation
o Insurance
o Corporate Structuring and Collaborations
o Purchase, sale, and related due diligence

 Projects: Experienced in wind, solar, energy storage, landfill gas-to-energy, bioenergy 
projects, electric vehicle infrastructure, energy efficiency, and decarbonization strategies.

 Clients: Developers, lenders, acquirers, landowners, permitting agencies, development 
agencies, parts and service suppliers, manufacturers, contractors, and investors.

 International Expertise: Counsel foreign entities participating in United States projects 
involving cross-border finance, CFIUS, FACTA Compliance, immigration issues, licensing and 
technology transfer, protection of foreign patents, international taxation and Tax Treaty 
compliance, multinational mergers and acquisitions, NAFTA, and other trade issues.
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Overview
 Project financial agreements
 Host Community Agreements (“HCAs”)
 Sometimes called Community Benefit 

Agreements or Host Community Benefit 
Agreements

 PILOTs
 Other project-related agreements requiring 

payment to or bond to locality. 
 Decommissioning
 Road use
 Escrow
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New York Climate Leadership and 
Community Protection Act (CLCPA) 
 Passed 2019 and mandates a 100% zero-emission electricity sector 

by 2040 and an 85% reduction in total greenhouse gas emissions 
(of 1990 levels) by 2050. https://climate.ny.gov/-
/media/Project/Climate/Files/CLCPA-Fact-Sheet.ashx 

 It focuses on economic, social, and environmental justice, requiring 
35-40% of benefits to aid disadvantaged communities. 

 Calls to roll out 6,000MW of distributed solar and 3,000MW of 
energy storage. As a result, proliferation of clean energy projects 
(wind, solar, battery) throughout NYS. 

 In March 2026, Governor Hochul announced intentions to roll back 
key provisions, including renewable energy targets and the cap-
and-invest program, following industry pressure regarding costs. 

 Changes at the federal level concerning timing for interconnection 
and reduction or elimination of federal incentives. 
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New York Climate Leadership and 
Community Protection Act (CLCPA) 
 Progress as of April 2026:

https://climate.ny.gov/dashboard 
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Project Benefits 
 Added real property tax benefits to communities 
 Special District taxes, like fire district taxes, are 

not exempt under RPTL 487 or IDA exemptions. 
 Land taxes are not exempt either. 

 Conversion from agricultural land to renewable 
energy use typically results in a rollback penalty to 
capture the taxes that would have been paid but for 
the agricultural exemption. 
 In these cases, this is new revenue to the 

community.
 Additionally, financial agreements also provide 

revenue (e.g., PILOTs, HCA, escrow, etc.). 
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Host Community Agreements
 Intended to compensate the town for any 

identified impacts brought about by the project 
or offset the consumption of certain town 
services. 
 Often in addition to a PILOT. 
 Not mandated by statute. 
 Methodology and valuation dealt with on a 

case-by-case basis through negotiations. 
 Payments could be over a term and track a 

PILOT (15 years or longer if through an IDA), 
the project’s anticipated life (25+ years), or be 
an upfront lump-sum payment.
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Host Community Agreements
 Receipt of funds, like a host community agreement, 

cannot be a condition of land use approvals. 
 A state court has now confirmed that municipalities 

cannot base zoning decisions on the execution of a 
PILOT and/or HCA.  
 In CSG-Gutami LLC v. Town Board of the Town of 

Chemung (Sup. Ct. Chemung Cnty. Index No. 2023-
5505), the Supreme Court overturned a permit denial 
in part due to the town’s finding that the amount of 
HCA was “inadequate”, as “a mandatory HCBA would 
have been unlawful.”
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CSG-Gutami LLC v. Town Board of the 
Town of Chemung 
 The town discussed entering into an HCA with the 

solar developer.  The first offer was $1,000 per 
megawatt produced on the condition that payment 
obligations under the PILOT could be reduced.
 The town sought a higher amount based on their 

research of other projects in the state with the parties 
agreeing to $1,500 per megawatt of produced energy 
for 20 years. 
 Yet, the special permit application was denied partially 

due to the town’s position that the agreed upon 
amount was “inadequate.”
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CSG-Gutami LLC v. Town Board of the 
Town of Chemung 
 “In general, towns have only the lawmaking powers 

the legislature confers on them.” 
 The court found no authority vested in the Town 

Board to require the petitioners pay the Town via an 
HCA. 
 There is no language in connection with special use 

permits or NYS Town Law to allow this. 
 The court reviewed the language of Executive Law § 

94-c concerning large utility-scale renewable 
projects, which does provide for HCAs. But this 
does not apply in the community solar context. 
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CSG-Gutami LLC v. Town Board of the 
Town of Chemung 
 Bottom line: municipalities cannot promise an expedited or 

favorable outcome on the condition or expectation of 
“extorting” funds or a pre-determined sum.

 See holding below:
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Host Community Agreements

 Though HCAs may be customary, they are “by no means 
mandatory” in the community solar context 
 Compare to Executive Law § 94-c which is different when 

siting a “major renewable energy facility” which 
contemplates an HCA. 
 Important clarification: 
 A community may require a PILOT if an RPTL § 487 

exemption is sought.   
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Host Community Agreements
 Sometimes a local municipality may have a very low or $0 tax 

rate.  A PILOT based on a pro-rata tax share would therefore 
not work out.  In these instances, the locality would typically 
request an HCA.
 More often, however, municipalities seek HCAs on the basis 

that the renewable project has certain impacts that the HCA 
is intended to mitigate. For example: 
 Use of prime agricultural land.
 Not providing long-term labor opportunities for the local 

community.
 But what if the lead agency issued a negative declaration 

under SEQRA. Then what significant impacts? 
 Remember underlying land and special district taxes are not 

exempt under RPTL § 487 resulting in increase in revenue, not 
a drain of resources. 15



Host Community Agreements
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 Negotiations
 Where there is a PILOT, work to finalize the PILOT 

first so you control known variables. 
 Avoids inquiry from other jurisdictions who may 

be seeking more. 
 Get a sense of what community is looking for
 Specific lump sum (net present value with 

discount)
 Payment over years with escalator
 Community project focus
 Playground
 Park
 Certain town equipment e.g., fire company



Project Financial Agreements
 PILOT Agreement
 HCA
 Escrow Agreement
 Decommissioning Agreement
 Road Use Agreement
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Project Assessments and Taxes 
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Why RPTL § 575-b?
 Up until the law, local assessors set assessment values for wind and solar 

projects. 

 Assessors used different methods to value the projects, including the costs 
method, which tends to overvalue. So values differed by jurisdiction. 

 Before the law, developers lacked certainty about the tax costs of their 
projects, particularly where a payment-in-lieu-of-taxes (“PILOT”) agreement 
was not being negotiated.  

 Assessors are not required to establish values until after projects are 
constructed or at least partially constructed, as of the taxable status date.

 Few projects have come before the courts, although virtually every appraisal 
submitted into court or in support or opposition to project assessments by 
independent appraisers, was prepared on the income capitalization basis.

 The Legislature wanted to bring more uniformity and certainty to these 
projects, particularly given climate goals under the CLCPA. 
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Why not the Cost Method?
 Some assessors argued that the cost basis was the 

required methodology, but the New York Court of Appeals 
disfavors the use of cost because “the reproduction cost 
less depreciation formula … is the one most likely to result 
in overvaluation and, thus, its use is generally limited to 
properties deemed “‘specialties.’” Saratoga Harness Racing 
Inc. v. Williams, 91 N.Y.2d 639, 646 (1998).

 For solar and wind projects, the income and expenses, and 
market-based expectations related to discount rates, are 
available both for the industry and for specific projects. As 
such, they do not qualify as specialty properties.
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The Issue is Real Property Value
 It’s about the value of the real property, not the 

value of the project. 
 A significant misconception has been that the 

purpose of the valuation is what a willing buyer 
would pay a willing seller for the project, but the 
only issue is the real property valuation.
 Like any business, a significant portion of the value 

is not in the real property. Taxation is concerned 
with only real property values.
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What does RPTL § 575-b do?
 First, it resolves the issue of how the assessed value for solar and wind projects 

will be determined by requiring discounted cash flow (“DCF”) be used.  

 Second, it establishes both the Model and the applicable discount rates to be 
used.

 The law also requires the Department of Taxation and Finance (“DOTF”) consult 
with the New York State Assessors Association and New York State Energy 
Research and Development Authority (“NYSERDA”) in carrying out the legal 
mandates. 

 Additionally, there is a public comment period to allow input on the Model and 
the rates, each of which will be updated each year. 

 Only wind and solar projects equal to or greater than one MW nameplate 
capacity are covered by the law.  

 All projects as of the 2022 taxable status date will be assessed using the model, 
not just new projects. But since the Model and rates are to be updated each year, 
the Model is limited to the applicable tax year (even though it shows a 25-year 
depreciation). 
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How does the Model work?
 The Model utilizes earnings before interest, taxes, 

depreciation, and amortization (“EBITDA”). 

 DOTF has published three variations of the DCF 
Model and associated discount rates: Large-scale 
solar (5 megawatts and larger), Value of Distributed 
Energy Resources (“VDER”) Solar 1-5 megawatts, 
and Wind 1 megawatt and larger.  

 As required by the legislation, DOTF included 
regional differences by incorporating the different 
New York Independent System Operator (“NYISO”) 
zones, as well as the local utility. 
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About the Discount Rates
 The discount rates are pre-tax Weighted Average 

Cost of Capital (“WACC”) calculations with different 
ratios between debt and equity for each of the 
three project types.  
 The Models follow New York law by using the 

“assessor’s formula,” where the local full-value 
property tax rate is added to the DOTF-established 
discount rate to determine the rate to be used in 
valuing the property.
 It is not clear where DOTF obtained its discount 

rates, as they have not disclosed the source.  
Neither assessors (too high!) nor the industry (too 
low!) think DOTF’s rates are appropriate. 
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Using the Model
 NYISO Zone
 Project type: Solar (fixed or tracker) or land-based 

wind
 Project size in ac (MW converted to KW (multiple 

MW by 1000) i.e., 5 MWac = 5,000 KWac).
 Applicable tax rates and equalization rate to 

calculate tax load. 
 Annual land lease and escalator if applicable. 
 Value of Distributed Energy Resources (“VDER”) 

inputs if applicable.
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Using the Model

5MW AC solar project in Western New York with land lease 26



Using the Model

Note the model will show depreciation for 25 years. 
For illustrative purposes, the snapshot above shows only ten years.
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Using the Model

Same inputs without land lease
28
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Where do Assessors get the Inputs?
 Requests have gone out to developers and owners of projects:



What Happens if Developers do not Respond 
to the Assessor’s Request for Information?
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Information from annual reporting under RPTL 575-a? 
https://www.tax.ny.gov/pdf/current_forms/property/rp575.pdf 
But what if protection sought from disclosure of annual reporting 
information under FOIL? 

https://www.tax.ny.gov/pdf/current_forms/property/rp575.pdf


What does RPTL § 575-b not do?
 RPTL § 575-b does not change the basics of New York 

assessment law.  It changes only the methodology 
required and the discount rate to be employed.  

 Assessments still cannot exceed fair market value, a 
limitation in the State Constitution, art. XVI, § 2 
(“Assessments shall in no case exceed full value.”).  

 Per the Court of Appeals, the “concept of ‘full value’ is 
typically equated with market value, or what ‘a seller 
under no compulsion to sell and a buyer under no 
compulsion to buy’ would agree to as the subject 
property’s price.”  Matter of Allied Corp. v. Town of 
Camillus, 80 N.Y.2d 351, 356 (1992). 
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RPTL § 575-b and PILOTs
 The Model does not address the financial viability of projects 

where a PILOT agreement is not available from one or more 
jurisdictions or through the industrial development agency.  

 Few if any energy-generating plants of any type in the state can 
afford to pay full taxes. Setting fair valuations will not address this 
situation, which presents a significant impediment to achieving 
New York’s climate change goals.

 The Model will also not inform municipalities as to what is a fair 
PILOT.  Though NYSERDA previously produced a PILOT tool which 
helped numerous communities and developers reach agreement 
based on an understanding of what projects can afford.  

 At most, the Model establishes the outer limit of RPTL § 487 PILOT 
agreements, which cannot exceed full taxation. 
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Unanswered Questions 

 As assessors are required to provide both a total 
valuation and the land valuation in establishing the 
assessment rolls, it is not clear how the Model is to 
be implemented in this regard. DOTF guidance is 
inconsistent and unclear.  For example:  
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Unanswered Questions
 The Model is not a Uniform Standards of Appraisal 

Practice-compliant appraisal. How will the courts 
handle challenges?

 Can assessors and assessment review boards still 
settle cases via RPTL Article 5 grievance 
procedures?

 For projects involved in assessment challenge 
litigation, does the annual use of the Model 
constitute an update for purposes of the three-year 
freeze under RPTL § 727? 
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The RPTL § 487 Exemption

 Applicants file exemption form with local 
assessor by taxable status date (usually March 1 
in most jurisdictions).
 Provides a 15-year real property tax exemption 

for certain renewable energy systems, including 
wind and solar.
 Amount of the exemption is equal to the 

increase in value of the property caused by 
adding the system i.e., the improvement value.
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Overview of the RPTL § 487 
Exemption (cont’d)
 Does not exempt these systems from special 

assessments or ad valorem levies.

 Municipalities and School Districts may opt out of 
the exemption.
o To opt out, a local law, ordinance, or resolutions 

must be filed with the commissioner of the NYS 
Department of Taxation and Finance and the 
president of NYSERDA. Make assessor aware, too.

o A local government that does not opt out can still 
benefit financially through payment-in-lieu-of-taxes 
(“PILOT”) agreements.
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PILOT Agreements
 “A county, city, town, village or school district, [ ] that has not acted to 

remove the exemption under this section may require the owner of a 
property which includes a solar or wind energy system which meets the 
requirements of subdivision four of this section, to enter into a contract 
for payments in lieu of taxes. Such contract may require annual 
payments in an amount not to exceed the amounts which would 
otherwise be payable but for the exemption under this section. If the 
owner or developer of such a system provides written notification to a 
taxing jurisdiction of its intent to construct such a system, then in order 
to require the owner or developer of such system to enter into a 
contract for payments in lieu of taxes, such taxing jurisdiction must 
notify such owner or developer of its intent to require a contract for 
payments in lieu of taxes within sixty days of receiving the written 
notification.”  RPTL § 487(9)(a) (emphases and brackets added). 

 No PILOT mandated for standalone storage systems.
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Demanding a PILOT Agreement

 For jurisdictions that have not opted out 
of the RPTL § 487 exemption, they can 
demand a PILOT Agreement up to, but 
not to exceed, full taxes. 
 60-day window upon receiving RPTL § 487 

notice from developer. 
 Strict deadline.  Failure to make a timely 

demand waives right to PILOT Agreement, 
so project will be exempt for 15 years. 
 Act promptly upon receipt of notice. 

38



Typical PILOT Agreements

1. Payment per megawatt, not assessed value or 
actual production.

2. Terms of payment.
3. Adjustments for system changes.
4. Assignment clause.
5. Defense/indemnification provisions.
6. Remedies on default.  
7. Termination conditions.
8. Payment of school district costs to negotiate 

PILOT.
39



Industrial Development Agencies  
and the RPTL § 487 Exemption 
Alternative
 Industrial Development Agencies (“IDAs”) can provide an 

alternative route to an exemption.
 Opt out irrelevant; an IDA does not need local permission 

to grant a PILOT, but many IDAs have policies that require 
local approval.

 No time limit; can be longer than 15 years.
 Can also provide sales tax and mortgage recording tax 

exemptions.
 Charge a fee 1%-2% of total project cost.
 IDA PILOTs have become less advantageous with the dawn 

of the RPTL § 575-b Model since taxes can now be 
projected.
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Questions?
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Disclaimer
Presentation is intended for general informational purposes only and does not 
constitute legal advice or legal opinion on any specific facts or circumstances. 
Information contained in this presentation may not be appropriate to your particular 
facts or situation. You should not act upon the information in this presentation without 
consulting Hodgson Russ LP's or other professional advisors about your particular 
situation. No attorney-client relationship with Hodgson Russ LLP is established by 
viewing this presentation. Hodgson Russ LLP makes no representations as to the 
accuracy or completeness of any information in this presentation, and the opinions 
expressed in this presentation are the opinions of the individual authors and may not 
reflect the opinions of the firm or any individual attorney.

All copyrightable text and graphics, the selection, arrangement, and presentation of 
these materials (including information in the public domain) ©2026 Hodgson Russ LLP. 
All rights reserved. Permission is granted to download and print these materials for the 
purpose of viewing, reading, and retaining for reference. Any other copying, 
distribution copyright transmission, or modification of these materials, whether in 
electronic or hard copy form, without the express prior written permission of Hodgson 
Russ LLP, is strictly prohibited.



Thank You!
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Henry A. Zomerfeld, Esq. 
(716) 848-1370

hzomerfe@hodgsonruss.com    
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