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Web Sites Useful to Planning and Zoning Officials 
 in the Tug Hill Region 

 
 
New York State Statutes 

http://public.leginfo.state.ny.us/menugetf.cgi?COMMONQUERY=LAWS 
 

Department of State Publications 
http://www.dos.ny.gov/lg/publications.html 

 
Committee on Open Government – Open Meetings Law 

http://www.dos.ny.gov/coog/# 
 
State Environmental Quality Review Act (SEQR) 

6 NYCRR Part 617: 
http://www.dec.ny.gov/regs/4490.html 
SEQR Handbook: 
http://www.dec.ny.gov/permits/6188.html 
SEQR Publications: 
http://www.dec.ny.gov/permits/36860.html 
Downloadable SEQR forms and EAF Mapper Application: 
http://www.dec.ny.gov/permits/6191.html 
Environmental Notice Bulletin (ENB): 
http://www.dec.ny.gov/enb/enb.html 
 

Tug Hill Commission – Planning 
http://www.tughill.org/services/planning/ 
 

Jefferson County 
Agricultural district map (county wide): 
http://www.co.jefferson.ny.us/Modules/ShowDocument.aspx?documentid=5321 
Referral form: 
http://www.co.jefferson.ny.us/Modules/ShowDocument.aspx?documentid=5639 

 
Lewis County 

Referral manual, referral form and agricultural data statement (links at bottom of page): 
http://lewiscountyny.org/content/Generic/View/115 
Agricultural districts map (by town): 
http://lewiscountyny.org/content/Generic/View/90 

 
Oneida County 

Referral forms and agricultural data statement: 
http://www.ocgov.net/planning/forms 
Agricultural district maps (by town): 
http://www.ocgov.net/planning/AgDistrictMaps 

 
Oswego County 

Referral form: 
http://co.oswego.ny.us/planning/239%20lm%20review%20form.pdf 
Agricultural Data Statement: 
http://co.oswego.ny.us/planning/agricultural%20data%20statement.pdf 
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Policies and Standards for the Design of Entrances to State Highways 
https://www.dot.ny.gov/divisions/operating/oom/transportation‐
systems/repository/Policy%20and%20Standards%20for%20the%20Design%20of%20Entrances%20to%20Stat.
pdf 
 
Stormwater Management Guidance Manual for Local Officials 
http://www.dec.ny.gov/chemical/9007.html 
 
NYS Stormwater Management Design Manual 
http://www.dec.ny.gov/chemical/29072.html 
 
NY Standards and Specifications for Erosion and Sediment Control 
http://www.dec.ny.gov/chemical/29066.html 
 
Residential Onsite Wastewater Treatment Systems Design Handbook ‐ NYSDOH 
http://www.health.ny.gov/environmental/water/drinking/wastewater_treatment_systems/docs/design_hand
book.pdf 
 
Agricultural District Guidance Documents 
http://www.agriculture.ny.gov/ap/agservices/agdistricts.html 
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Planning and Zoning Roles and Responsibilities 

 
 
Town/Village Board 

• Adopts/amends comprehensive plan 
• Adopts/amends zoning, subdivision laws, fee schedules, etc. 
• Establishes administrative boards 
• Appoints/removes administrative officials and designates board chairmen 
• Authorizes enforcement actions in state court 
• Revokes licenses 

 
Zoning Officer 

• Administers zoning permit system/license system 
• Brings enforcement actions in local court 

 
Zoning Board of Appeals 

• Hears appeals for area/use variances to zoning law 
• Hears appeals for interpretations of zoning law 
• Others as assigned by local laws 
 

Planning Board 
• Administers subdivision law 
• Administers site plan reviews* 
• Administers special permit reviews* 
• Others as assigned by local laws or town/village board direction 

 
Town/Village Clerk 

• Files and retains records 
• Handles fees 

 
Town/Village Attorney 

• Reviews laws and procedures 
• Provides legal advice to boards and administrative officials 
• Assists zoning officer in preparing cases for local court 
• Brings enforcement actions in state court 

 
Town/Village Justice 

• Hears actions brought by zoning officer 
 
 

*  Note:  This is typical assignment.  NYS Statutes allow some discretion on assignment of site plan review and 
special permits, and may be assigned to the town/village board, planning board, or zoning board of appeals. 



LOCAL REGULATION OPTIONS 
 
 

WHAT DO THINGS DO? 
 
New York State Uniform Fire Prevention and Building Code 
 

 regulates the structural elements of buildings 
 

Does NOT 

 regulate the use of the land 

 regulate lot sizes or dimensions, yard sizes or building coverage 

 allow review of the layout of new parcels of land (new lot lines and roads) 

 allow review of the site layout of development projects 

 allow review of the architectural features of buildings 

 allow review of the aesthetics of the site 
 
Site Plan Review 
 

 allows a review of the site layout of development projects 

 allows a review of the architectural features of buildings 

 allows a review of the aesthetics of the site 
 

Does NOT 

 regulate the use of the land 

 regulate the structural elements of buildings 

 regulate lot sizes or dimensions, yard sizes or building coverage  

 allow review of the layout of new parcels of land (new lot lines and roads) 
 
Subdivision controls 
 

 assures that lots are sized in accordance with the dimensional requirements of the zoning law 

 allows review of the layout of new parcels of land (new lot lines and roads) 

 provides guarantee that developer will complete public facilities (roads, water lines, sewerage, 
drainage facilities, parks, etc.) as planned 

 
Does NOT 

 regulate the use of the land 

 regulate lot sizes or dimensions, yard sizes or building coverage  

 regulate the structural elements of buildings 

 allow review of the site layout of development projects 

 allow review of the architectural features of buildings 

 allow review of the aesthetics of the sites in the plat 
 



Zoning 
 

 regulates the use of land 

 regulates lot sizes and dimensions, yard sizes and building coverage 

 allows a review of the site layout of development projects 

 allows a review of the architectural features of buildings 

 allows a review of the aesthetics of sites 
 

Does NOT 

 allow review the layout of new parcels of land (new lot lines and roads) 

 regulate the structural elements of buildings 
 
 

SITE PLAN REVIEW OPTIONS 
 
What aspects of a development project can be controlled by reviewing site plans?  

 general arrangement of structures and facilities 

 access to the site 

 circulation patterns for vehicles and pedestrians 

 parking and loading area layouts and location 

 landscaping design and locations 

 screening design and locations 

 lighting of the structures and the general site 

 drainage, water supply and sewage disposal facilities design, location and capacity 

 control of soil erosion during and after construction 

 architectural features 
 
On what basis can projects be selected for review? 

 certain types of uses (ex.  campgrounds, mobile home parks, mines, junkyards, all nonresidential 
uses) 

 location of the use (ex. fronting on State highways) 

 certain features of land:  wetlands, floodplains, steep slopes 

 certain project sizes: x amount of square feet of building area 

 any of the above based upon the area (zone) it is in 
 
Who can conduct a site plan review?    (see Review Board Options) 

 municipal board‐‐town or village board 

 planning board 

 zoning board of appeals 

 other board 
 
What kind of procedure can be used to review site plans?     

 optional sketch plan conference possible 

 optional hearing or waiver of hearing possible 
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WHY PREPARE A COMPREHENSIVE PLAN? 
 
The New York State zoning enabling  legislation provides a definition of a comprehensive plan 
and a process for adopting one (Town Law Section 272‐a and Village Law Section 7‐722).  Towns 
and  villages  would  benefit  from  taking  advantage  of  these  statutes  by  preparing  a  formal 
comprehensive plan.  Several reasons are outlined below. 
 
The plan provides a process  for citizen  involvement  in a shared vision  for  the  future of  the 
community.  
 
The planning process provides  an  opportunity  for  a wide  spectrum of  the  community  to be 
involved  with  shaping  the  community’s  physical  and  economic  future.    Opportunities  for 
involvement  often  come  through  public  opinion  surveys,  public  information  meetings  and 
hearings,  and  attendance  at  committee  meetings.    A  planning  process  may  also  involve 
activities  such  as  design  charettes,  which  provide  opportunities  for  more  interactive 
involvement of key citizens with special expertise. 
 
The plan provides a legal foundation for, and coordinates land use regulatory activities. 
 
There are numerous discretionary decisions made by the  local boards and officials during the 
zoning  implementation and administration process.   For example, the town or village board  is 
responsible for rezonings and text amendments consistent with the overall vision which the law 
is  carrying  out;  the  planning  board may  be  responsible  for  the  administration  of  site  plan 
reviews, special permits and subdivision reviews; the zoning board of appeals is responsible for 
variances  and  interpretations  of  the  law.    These  discretionary  decisions  all  require  some 
knowledge of a greater vision of the community.  A written comprehensive plan offers a way to 
coordinate  these  decisions  amongst  local  boards  and  officials  and  ensure  that  they  are  in 
concert with a common vision for the community. 

 
The plan coordinates capital projects carried out by the community. 
 
The community owns and controls various physical  infrastructure  improvements.   These may 
include  roads;  streets;  sidewalks;  street  trees;  utilities  such  as  water,  sewer  and  lighting; 
community buildings, parks, and other meeting places; and police, fire and other public safety 
facilities.    A  written  plan  provides  a  means  of  coordinating  the  construction,  expansion, 
contraction, or decommissioning of these facilities in a coordinated fashion, taking into account 
the overall goals and vision of the community.   A plan also aids a community  in assessing the 
impacts of potential community facilities on development patterns and the local economy. 

 



 
The plan positions the community advantageously for loans/grants. 
 
There  are many organizations  that  can provide  loans  and  grants  to  communities  for  specific 
projects.  The availability of these funds often depends on there being a larger scheme or vision 
into which  the  intended project  is  a part.   A written  comprehensive plan  can often provide 
evidence that a particular project is part of a larger overall scheme, which is well thought out, in 
keeping with the overall vision of the community, and may involve other funding stages in the 
future. 
 
The plan informs other agencies and levels of government of community desires. 
 
The NY statutes require that all plans for capital projects of other governmental agencies take a 
local comprehensive plan into consideration.  A written plan serves as notice to other levels of 
government and other governmental agencies what the community wants, needs, and expects 
of them. 
 
The plan streamlines State Environmental Quality Review (SEQR). 
 
A comprehensive plan may be designed to serve as a generic environmental impact statement.   
If done so, development projects which are in conformance with the comprehensive plan have 
no further need to comply with the SEQR process, speeding up development approvals. 
 
The plan acts as tool for promoting an appropriate image of the community. 
 
A well‐prepared plan can act as a community marketing tool, encouraging appropriate private 
and public investment.  By providing a positive current image and an optimistic vision, the plan 
can act as a catalyst for both  local and outside resources to be marshaled to best benefit the 
future considered most desirable to the residents. 
 
The plan can provide concrete strategies for implementation. 
 
While a comprehensive plan provides an excellent vehicle  to articulate a  long‐range vision of 
the  future, there are numerous steps to be taken to get there.   A plan can  include strategies 
and programs to help achieve  it.   Such an element can set forth specific action  items or tasks, 
their  relative  priority,  the  schedule  for  carrying  them  out,  and  the  persons  or  organizations 
responsible for either carrying them out or tracking their progress. 
 
 
 

 

The Tug Hill Commission Technical and Issue Paper Series are designed to help local officials and citizens 
in  the  Tug Hill  region  and other  rural parts of New  York  State.    The  Technical  Paper  Series provides 
guidance on procedures based on questions  frequently  received by  the Commission.   The  Issue Paper 
Series provides background on key  issues  facing  the  region without  taking advocacy positions.   Other 
papers  in each series are available from the Tug Hill Commission at the address and phone number on 

the cover. 
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ELEMENTS OF A TYPICAL ZONING LAW 
 
Introduction 
 
Explains where the authority to adopt the law comes from.  Gives official title.  Explains purposes to be 
served by law.  Explains what the law applies to.  Repeals or supersedes conflicting laws. 
 
Definitions 
 
Gives meanings of words as they are used in the law.  Gives definitions of specialized zoning terms. 
 
Establishment of Zones 
 
Lists  zones  that  appear  on  zoning map.    Incorporates map  into  law  by  reference.    Explains  how  to 
interpret the zoning map. 
 
Zone Regulations 
 
Lists  uses  of  the  land  allowed  in  each  zone.    Indicates what  type  of  permit  or  review  procedure  is 
required for each use.  List requirements for uses in each zone such as minimum lot sizes, road frontage, 
lot depth, yard sizes, and maximum heights of structures, lot coverage or floor area ratio.  May explain 
requirements  and  application  and  review  procedures  for  special  "floating  zones"  such  as  planned 
development (PD) zones. 
 
General Regulations 
 
Explains  requirements  for  various  things  regulated by  the  zoning  law  that  apply  to  all  zones, usually 
without needing special permits and approvals.  Items often covered include signs, parking and loading, 
sewage disposal, surface water protection, mobile home construction and siting standards, recreational 
camping vehicles, antennas, flood hazard areas, junk vehicles, etc.  If regulations are extensive, they are 
sometimes put in separate sections. 
 
Special Permits/Site Plan Reviews 
 
Explains authority to issue special permits and site plan reviews, what is covered by special permits and 
site  plan  reviews,  and  objectives  of  the  review  process.    Establishes  a  board  for  permit  review,  and 
establishes review procedures for that board. 
 
Special Permit/Site Plan Review Standards 
 
Establishes  general  review  criteria  for  special permits  and  site plan  reviews.    Includes  such  things  as 
general  provisions  (relationship  to  comprehensive  plan,  availability  of  public  facilities,  etc.),  access, 
screening, landscaping, buffering, drainage, and erosion controls. 
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Financial Guarantees for Public Improvements 
 
Sets up a procedure  that allows  the municipality  to  require and hold a  financial guarantee  for public 
improvements during the construction of special permit projects or subdivision developments. 
 
Special Permit/Site Plan Review Provisions for Particular Uses 
 
Establishes  standards  for  specific  special  uses  such  as  mobile  home  parks,  campgrounds,  major 
excavations, junkyards and/or repair facilities, retail gasoline outlets, home occupations, industrial uses, 
essential facilities, large product retail uses, bulk storage facilities, and multifamily dwellings. 
 
Nonconformities 
 
Establishes provisions for dealing with “grandfathered” lots, structures, or uses of the land that existed 
prior to the adoption or amendment of any provision of the law with which they do not conform. 
 
Administration and Enforcement 
 
Lists  requirements  for  permits  and  certificates  of  occupancy.    Establishes  procedures  for  permit 
applications and enforcement of the  law.   Establishes permit fees, a zoning board of appeals, penalties 
for violations, and the date that the law takes effect.  Usually includes supplemental information on how 
to amend the law.  May include other miscellaneous information and/or regulations. 
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Somewhat Plain English Subdivision Review Process 

 

1.  Preliminary Discussions with Applicant 

The applicant MAY attend informal sketch plan conferences with the board.  It is important to record that 

the time clock has not started on the formal review, either by notes in the minutes, or a signed statement 

by the applicant.  Some boards will not retain any materials offered by the applicant until the applicant 

has submitted a complete submission package including everything required by the subdivision law, to 

make it abundantly clear to the applicant that a formal review has not commenced.    

2.  Determination of Type of SEQR Action 

The board must make a determination of what type of action the application is: 

 Unlisted ‐ requires only a short EAF.  Board allowed to make its own independent SEQR 

determination, and a lead agency and coordinated review is not necessary.   

 Type 1 ‐ professional assistance with the SEQR process should be sought.  Requires a long EAF, 

the designation of a lead agency, and a coordinated review. 

3.  Preliminary Acceptance of Application 

The board should formally make a determination that the application package is complete EXCEPT FOR 

SEQR, and that anything not included is waived by the board.  Consulting a technical checklist of 

submission requirements is helpful.  (Note:  the time clock does not start until SEQR is completed.) 

4.  Agricultural Data Statement 

Where the location of the subdivision makes it necessary, the agricultural data statement must be sent to 

affected property owners. 

5.  County Referral 

Where the location of the subdivision makes it necessary, and in counties with a county referral 

requirement (ex. Oneida County), the complete application must be referred to the county planning 

board.  Only part 1 of the EAF is necessary to refer. 

6.  Completion of SEQR   

Complete EAF – The board must review part 1 of the EAF which has been completed by the applicant, and 

then complete part 2 and part 3.   

Determine significance of action – The board must make a determination of significance by motion or 

resolution.  In almost all cases this will be a “negative declaration.”  If a “positive declaration” is made, the 

board should immediately consult professional assistance with the next steps in the SEQR process. 

Filings – In the case of a negative declaration, the EAF and negative declaration document should be 

entered into the record of the board.  In the rare case that the action is “type 1,” then the positive or 

negative declaration must be sent to the ENB for publication. 
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(Note:  the time clock will start when the board makes a negative declaration, or accepts a draft 

environmental impact statement.) 

7.  Referral to ZBA 

Where the subdivision requires an area variance from the ZBA, the planning board, with the agreement of 

the applicant, may stop the clock and allow the applicant to apply for relief from the ZBA.  The minutes 

should contain the agreement to stop the clock, and a clear statement of what specific circumstance will 

trigger its resumption.  The ZBA must request a written recommendation from the planning board. 

8.  Notice of Hearing 

The board must establish a hearing date by motion of the board.  A notice of the hearing must be 

published in a newspaper in general circulation at least five days before the hearing.  Where the location 

of the proposed subdivision requires, notice by mail or electronic transmission must be made to the clerk 

of adjacent municipalities at least ten days before the hearing. 

9.  Hearing 

The hearing must be held within 62 days of a SEQR negative declaration or the acceptance of a completed 

environmental impact statement.  The hearing may be held opened for up to 120 days.  The board must 

act by motion to extend or close the hearing. 

10.  Action on Preliminary Plat 

Within 62 days of the closing of the hearing, the board must act to approve with or without modifications 

or disapprove the preliminary plat.  A resolution addressing county referral comments should accompany 

action of the board. 

11.  Certifications, Notifications and Filings 

Applicant – A copy of decision resolution must be mailed to applicant. 

Planning board clerk – The approved plat must be certified by the planning board clerk and filed within 5 

business days.  Resolution of action must be filed within 5 business days. 

Municipal clerk – The resolution of decision must be filed within 5 business days with the municipal clerk. 

12.  Submission of Final Plat 

Within 6 months of the approval of the preliminary plat, the final plat must be submitted for final 

approval or it may be revoked.  The board should formally make a determination that the application 

package is complete, and that anything not included is waived by the board.  Consulting a technical 

checklist of submission requirements is helpful.  (Note:  the time clock starts upon accepting the 

application as complete.) 

13.  Determination of Need for Second Hearing 

The board must determine whether the submitted plat is substantially in compliance with the preliminary 

plat, and may waive the second hearing, if so.  Otherwise, the board must establish a second hearing date 
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by motion of the board.  A notice of the hearing must be published in a newspaper in general circulation 

at least five days before the hearing.  Where the location of the proposed subdivision requires, notice by 

mail or electronic transmission must be made to the clerk of adjacent municipalities at least ten days 

before the hearing. 

14.  Hearing 

If required, the hearing must be held within 62 days of the acceptance of a completed application.  The 

hearing may be held opened for up to 120 days.  The board must act by motion to extend or close the 

hearing. 

15.  Action on Final Plat 

Within 62 days of the closing of the hearing, or within 62 days of the acceptance of a completed 

application where there has been no hearing, the board must act to approve, conditionally approve with 

or without modifications or disapprove the final plat. 

16.  Certifications, Notifications and Filings 

Applicant – A copy of decision resolution must be mailed to applicant. 

Planning board clerk – The approved or conditionally approved plat must be certified by the planning 

board clerk and filed within 5 business days.  The resolution of action must be filed within 5 business days. 

Municipal clerk – The resolution of decision must be filed within 5 business days with the municipal clerk 

County planning board – Final action of any matter referred must be reported within 30 days to the 

county planning board, including any reasons for contrary action. 

County clerk – The APPLICANT must file approved plat within 62 days of final approval with the county 

clerk. 

17.  Conditionally Approved Plat Signed When Complete 

Plat must be signed within 180 days, with 90 day extensions possible, and filed with either planning board 

or municipal clerk (depending on who municipal board designates). 

 

Note:  Minor subdivisions omit steps 10‐14. 
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Somewhat Plain English Site Plan/Special Permit Review Process 

 

1.  Preliminary Discussions with Applicant 

The applicant MAY attend informal sketch plan conferences with the board.  It is important to record that 

the time clock has not started on the formal review, either by notes in the minutes, or a signed statement 

by the applicant.  Some boards will not retain any materials offered by the applicant until the applicant 

has submitted a complete submission package including everything required by the zoning law, to make it 

abundantly clear to the applicant that a formal review has not commenced.    

2.  Determination of Type of SEQR Action 

The board must make a determination of what type of action the application is: 

 Unlisted ‐ requires only a short EAF.  Board allowed to make its own independent SEQR 

determination, and a lead agency and coordinated review is not necessary.   

 Type 1 ‐ professional assistance with the SEQR process should be sought.  Requires a long EAF, 

the designation of a lead agency, and a coordinated review. 

3.  Preliminary Acceptance of Application 

The board should formally make a determination that the application package is complete EXCEPT FOR 

SEQR, and that anything not included is waived by the board.  Consulting a technical checklist of 

submission requirements is helpful.  (Note:  the time clock does not start until SEQR is completed.) 

4.  Agricultural Data Statement 

Where the location of the site makes it necessary, the agricultural data statement must be sent to 

affected property owners. 

5.  Completion of SEQR   

Complete EAF – The board must review part 1 of the EAF which has been completed by the applicant, and 

then complete part 2 and part 3.   

Determine significance of action – The board must make a determination of significance by motion or 

resolution.  In almost all cases this will be a “negative declaration.”  If a “positive declaration” is made, the 

board should immediately consult professional assistance with the next steps in the SEQR process. 

Filings – In the case of a negative declaration, the EAF and negative declaration document should be 

entered into the record of the board.  In the rare case that the action is “type 1,” then the positive or 

negative declaration must be sent to the ENB for publication. 

6.  Acceptance of Complete Application 

The board should make a formal motion to accept the application as complete upon making a negative 

declaration or accepting a draft environmental impact statement.  (Note:  the time clock will start when 
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the board accepts a completed application, including either a negative declaration, or a draft 

environmental impact statement.) 

7.  Referral to ZBA 

Where the site plan requires an area variance from the ZBA, the planning board, with the agreement of 

the applicant, may stop the clock and allow the applicant to apply for relief from the ZBA.  The minutes 

should contain the agreement to stop the clock, and a clear statement of what specific circumstance will 

trigger its resumption. 

8.  Notice of Hearing 

The board must establish a hearing date by motion of the board.  A notice of the hearing must be 

published in a newspaper in general circulation at least five days before the hearing.  Where the location 

of the site requires, notice by mail or electronic transmission must be made to the clerk of adjacent 

municipalities at least ten days before the hearing.  Notice must be mailed to the applicant ten days 

before the hearing. 

9.  County Referral 

Where the location of the site makes it necessary, notice of the hearing and a full statement of the action 

must be referred to the county planning board at least ten days before a hearing is held.  Only part 1 of 

the EAF is necessary to refer. 

10.  Hearing 

The hearing must be held within 62 days of the acceptance of a completed application.  The board must 

act by motion to close the hearing. 

11.  Action on Proposal 

Within 62 days of the closing of the hearing, the board must act to approve, approve with modifications, 

or disapprove the site plan.  A resolution addressing county referral comments should accompany final 

action of the board. 

12.  Notifications and Filings 

Applicant – A copy of decision resolution must be mailed to applicant. 

Municipal clerk – The resolution of decision must be filed within 5 business days with the municipal clerk. 

County planning board – Final action of any matter referred must be reported within 30 days to the 

county planning board, including any reasons for contrary action. 
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Somewhat Plain English 
Zoning Board of Appeals Process 

 

1. Determination of Type of SEQR Action 

The board must make a determination of what type of action the application is: 

 Type 2 - exempt actions requiring no SEQR review. 
 Unlisted - requires only a short EAF.  Board allowed to make its own independent SEQR 

determination, and a lead agency and coordinated review is not necessary.   
 Type 1 - professional assistance with the SEQR process should be sought.  Requires a 

long EAF, the designation of a lead agency, and a coordinated review. 

2. Preliminary Acceptance of Application 

The board must accept applications which are submitted within 60 days of the filing of a 
determination by the zoning officer.  The board should formally make a determination that the 
application package is complete EXCEPT FOR SEQR, and that anything not included is waived 
by the board.  Consulting a technical checklist of submission requirements is helpful. 

3. Agricultural Data Statement 

Where the location of a use variance appeal makes it necessary, the agricultural data statement 
must be sent to affected property owners. 

4. Request for Planning Board Recommendation 

Where the application is for an area variance for lots within a subdivision being reviewed by the 
planning board, a request for a written recommendation from the planning board must be made. 

5. Completion of SEQR  

Complete EAF – If the action is not a “type 2” exempt action, the board must review part 1 of the 
EAF which has been completed by the applicant, and then complete part 2 and part 3.   

Determine significance of action – The board must make a determination of significance by 
motion or resolution.  In most cases this will be a “negative declaration.”  If a “positive declaration” 
is made, the board should immediately consult professional assistance with the next steps in the 
SEQR process. 

Filings – In the case of a negative declaration, the EAF and negative declaration document 
should be entered into the record of the board.  In the rare case that the action is “type 1,” then 
the positive or negative declaration must be sent to the ENB for publication. 

6. Acceptance of Complete Application 

The board should make a formal motion to accept the application as complete upon making a 
negative declaration, accepting a draft environmental impact statement, or finding the application 
exempt from SEQR.  
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7. Notice of Hearing 

The board must establish a hearing date by motion of the board.  A notice of the hearing must be 
published in a newspaper of general circulation in the municipality at least five days before the 
hearing.  Notice must be mailed to the parties at least five days before the hearing.  Where the 
location of the appeal requires, notice must be given to the regional state parks commission at 
least five days before the hearing.  Where the location of a use variance appeal requires, notice 
by mail or electronic transmission must be made to the clerk of adjacent municipalities at least ten 
days before the hearing. 

8. County Referral 

Where the location of a use or area variance appeal makes it necessary, notice of the hearing 
and a full statement of the action must be referred to the county planning board at least five days 
before the hearing.  Only part 1 of the EAF is necessary to refer. 

9. Hearing 

The hearing must be held within a reasonable time of the acceptance of a completed application.  
The board must act by motion to close the hearing. 

10. Action on Proposal 

Within 62 days of the closing of the hearing, the board must decide upon the appeal.  A resolution 
addressing county referral comments should accompany final action of the board. 

11. Notifications and Filings 

Applicant – A copy of decision must be mailed to applicant. 

Municipal clerk – The decision must be filed within five business days with the municipal clerk. 

County planning board – Final action of any matter referred must be reported within 30 days to 
the county planning board, including any reasons for contrary action. 

 



Use Variance Criteria 
 
The use of land in a manner or for a purpose which is otherwise not allowed or is prohibited by the zoning regulations. 
 
The applicant shall demonstrate that for each and every permitted use for the particular district where the property is 
located, 
 

 applicant cannot realize a reasonable return, provided that lack of return is substantial as demonstrated by 
competent financial evidence; 

 

 the alleged hardship relating to the property in question is unique, and does not apply to a substantial portion 
of the district or neighborhood; 

 

 the requested variance, if granted, will not alter the essential character of the neighborhood; and  
 

 the alleged hardship has not been self‐created. 
 
Grant the minimum variance deemed necessary and adequate to address the unnecessary hardship proven by the 
applicant, while preserving and protecting the character of the neighborhood and the health, safety and welfare of the 
community. 
 
 

Area Variance Criteria 
 
The use of land in a manner which is not allowed by the dimensional or topographical requirements of the zoning 
regulations. 
 
Take into consideration the benefit to the applicant if the variance is granted, as weighed against the detriment to the 
health, safety and welfare of the neighborhood or community by such grant.  Also consider whether: 
 

 an undesirable change will be produced in the character of the neighborhood or a detriment to nearby 
properties will be created by granting the variance; 

 

 the benefit sought by the applicant can be achieved by some method, feasible for the applicant to pursue, 
other than a variance; 

 

 the requested variance is substantial; 
 

 the proposed variance will have an adverse effect or impact on the physical or environmental conditions in 
the neighborhood or district; and 

 

 the alleged difficulty was self‐created, which consideration shall be relevant to the decision, but shall not 
necessarily preclude granting the variance. 

 
Grant the minimum variance deemed necessary and adequate and at the same time preserve and protect the 
character of the neighborhood and the health, safety and welfare of the community. 
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Appendix B--Working Rules on Ethics

Working Rules on Ethics
For Zoning Boards of Appeals

By Mark Davies,
Executive Director/Counsel,

NYC Conflicts of Interest Board

Part I

Introduction
Zoning Boards are considered to be

“quasi-judicial” bodies.  They are not courts, 
but they act somewhat like courts because
they interpret the municipality’s zoning law 
and apply it to particular cases.  For that 
reason, the actions of the zoning board
members must be above suspicion,
particularly when the board is dealing with a 
controversial case.

So zoning board members, perhaps more 
than any other municipal officials, need clear 
ethics guidelines as to what they may and may 
not do.  Unfortunately, few towns have a clear 
and complete code of ethics to guide their 
officials.  And the state conflicts of interest 
provisions for municipal officials are a
disgrace.  They often

make no sense.  They contain enormous gaps 
– and so give officials little guidance.  And 
they are almost unintelligible to non-lawyers.

This article will attempt to explain the 
requirements of the state conflicts of interest 
law as it affects zoning board members.  But 
board members should be aware that their own 
town may have additional or stricter ethics 
requirements.  For example, a town might 
prohibit certain town officials from accepting 
a gift of any size from someone doing business 
with the town, even though the state law 
might permit a gift up to $75.  So zoning
board members should also check their town’s 
local ethics law.

The state conflicts of interest law is 
found in article 18 of the New York State
General Municipal Law (sections 800-813).
Article 18 contains three areas of concern to 
zoning board members:

(1) A prohibition on having an interest in a 
contract with the town (sections 800-
805);

(2) Certain disclosure requirements (sections 
803 & 809)1; and

(3) Certain miscellaneous conflicts of
interest rules (for example, on accepting 
gifts) (section 805-a).

Each of these areas is discussed below.  At the 
end of this article is a checklist of common 
ethics questions.

A. Interest in Contracts
     The state’s conflicts of interest law
prohibits a town officer or employee from
having an interest in a contract with the town 
if the officer or employee has some control 
over the contract.  For example, a town zoning 
board could not hire one of its members as a 
stenographer for a ZBA hearing, but the town 
board could hire a ZBA member to paint the 
town hall.
     This rule against interests in contracts is 
complicated, tricky, and dangerous for town 
officials.  In deciding whether the rule applies 
in a particular case, the town official has to 
answer four questions:

(1) Is there a contract with the town?

(2) Does the town official have an interest in 
the contract?

(3) Does the town official have any control 
over the contract?

(4) Do any of the various exceptions apply?

Each of these questions is discussed below.  In 
addition, zoning board members should be
aware of the penalties for violating this law.
Lastly, they should be aware of restrictions on 
holding more than one town position (dual 
public employment).  These topics are also 
discussed below.

(1) Is there a contract with the town?
The law’s definition of “contract” is 

odd.  It includes not only an agreement with 
the town, “express or implied,” but also “any 
claim, account or demand” against the town.
So a lawsuit against the town is a “contract” 
with the town.

The State Comptroller’s Office has said 
that an application for a zoning change and the 
granting of that application is not a
“contract.”2  It would seem that a zoning
variance is not a contract either.  But one court 
held that an application for a building permit, 
and the issuance of the permit, is a contract.3

(A building permit is a bit different from a 
zoning variance though, because a building
permit does not involve much discretion.  A 
zoning variance does.  So it makes sense to 
say that a building permit can be a “contract” 
but a zoning variance is not.)  Also, an article 
78 proceeding maybe a contract since it is a 
“claim or demand.”

Putting all this together, a zoning board 
member is allowed to apply for a zoning
variance for his or her own property (for 
example, to build a deck that extends into the 
setback).  When zoning board members,
however, apply for a variance on their own 
property, they should “recuse” themselves –
that is, they should not take part in the zoning 
board’s discussion and should not vote on the 
variance.  If possible, zoning board members 
asking for a variance on their own property 
should not appear before the zoning board in 
person, especially if there is any opposition
to the variance.  If they can, they should 
probably have someone else appear for them 

NOTES:
1. There are also annual financial
disclosure requirements for towns having a 
population of 50,000 or more.  These
financial disclosure requirements are in
section 810-813 of the General Municipal 
Law but are not discussed in this article.
2. Opinion of the State Comptroller No. 
83-114.
3. People v. planto, 88 Misc. 2d 303, 387 
N.Y.S.2d 385 (Mt. Vernon City Ct. 1976).
4. 1979 Op Atty Gen (inf) 231.
5. See Landau v. Percacciolo, 50 N.Y.2d 
430, 429, N.Y.S.2d 566 (1980).
6. Town Law Sections 20(1)(d), 20(4),
267(3), 271(3).
7. 1986 Op Atty Gen (ing) 131; 1988 Op 
Atty Gen (inf) 124; 1986 Op Atty Gen (inf) 
53; 1986 Op Atty Gen (inf) 94; 1984 Op 
Atty Gen (inf) 172; 1988 Op Atty Gen (inf) 
47; 23 Op State Compt 283 (1967); 1982 Op 
Atty Gen (inf) 100; 27 Op State Compt 24 
(1971).
8. 1990 Op Atty Gen (inf) 1135.
9. Town Law Section 267(3); 1990 Op 
Atty Gen (inf) 1099; 93 Op Atty Gen (inf) 
1005.
10. 1990 Op Atty Gen (inf) 1099; 1964 Op 
Atty Gen (inf) Jan. 23.
11. 1993 Op Atty Gen (inf) 1062; 1988 Op 
Atty Gen (inf) 89
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before the board (like an attorney, an architect, 
or a friend).

(2) Does the town official have an 
interest in the contract?

A town official has an “interest” in a
contract with the town if the official receives 
some financial benefit as a result of the
contract. The town official does not have 
to be a party to the contract.  For example, 
if the town board hires a firm to paint the 
town hall, and the firm subcontract part of the 
job to the part-time deputy town clerk, that 
deputy clerk has an interest in the firm’s
contract with the town because the deputy 
clerk gets a financial benefit as a result of that 
contract (although it is not a prohibited
interest).

Under the law, a town official is said to 
have an interest in:

(a)  Any contract of the official’s
spouse, minor children, or dependents;

(b) Any contract of the official’s
outside business or employer; and

(c) Any contract of a corporation in 
which the official owns or controls stock.

Suppose, for example, that a town board 
member is a part owner of a moving firm and 
that the town board contracts with that
moving firm to move furniture out of the town 
hall.  The town board member has an interest 
in that contract, even if the board member 
receives no financial benefit as a result 
of that contract.

In other words, a town official has an 
interest in a contract:

(a) If the town official receives a
financial benefit as a result of the contract 
(even if he or she is not a party to the
contract); or

(b) If the contract is with the town
official’s spouse, outside business or
employer, or a corporation in which the
official owns or controls stock (even if the 
official does not personally receive any
financial benefit from the contract).

There is an exception to this rule.  A 
town official does not have an interest in a 
contract just because his or her spouse, minor 
child, or dependent is employed by the town.
This means that nepotism is allowed.  For 
example, the town board could hire the spouse 

of a town board member.  In fact, the town 
board member could even vote to hire his or 
her own spouse.  But to avoid appearances of 
favoritism, a town official should recuse
(disquality) himself or herself from any
involvement in the town’s hiring of a relative 
of the official.

(3) Does the town official have any
control over the contract?

Even if a town official has an interest in 
a contract with the town, that interest is illegal 
only if the official has some control over the 
contract.  There are four kinds of control:

(a) The official – either individually or 
as a member of a board -  has the power or 
duty to negotiate, prepare, authorize, or
approve the contract; or

(b) The official – either individually or 
as a member of a board – has the power or 
duty to authorize or disapprove payment 
under the contract; or

(c) The official – either individually or 
as a member of a board – has the power or 
duty to audit bills or claims under the
contract; or

(d) The official – either individually or 
as a member of a board – has the power or 
duty to appoint an officer or employee who 
has any of the powers or duties listed in 
paragraphs (a) through (c).

The official does not have to act on the 
matter.  It is enough if he or she has the power 
or duty to act on the matter.  For this reason, 
a violation of law still ocurs even if the 
official recuses (disqualifies) himself or 
herself from voting or acting on the
matter.  So, too, competitive bidding does not 
prevent a violation.4

(4) Do any of the exceptions apply?
There are 15 exceptions to the rule on 

prohibited interests in contracts.  They are
listed in section 802 of the General Municipal 
Law.  Some of these exceptions are rather rare.
Some are quite common.  The most common 
exceptions are the following:

(a) Outside employment.
If a town official’s interest in a contract is 
illegal merely because the official is an officer 
or employee of the person or business that 
has the contract with the town, then the
official may keep that interest, provided that 

(a) the pay the official receives from the
employer is not affected by the contract (e.g., 
the official does not receive a commission or 
bonus as a result of the contract) and (b) the 
official’s duties for the outside employer do 
not involve the contract.  Note that the
exception does not apply if the official is a 
director, partner, member, or stockholder of 
the outside employer.

(b) Non-profit organizations.
A town official’s interest in a contract with 
the town is allowed if the contract is  with a 
non-profit organization.

(c) Grandfathered contracts.
A town official’s interest in a contract with 
the town is allowed if the contract was entered 
into before the official became an officer or 
employee of the town.  But this exception 
does not apply to a renewal of the contract.
For example, if someone is elected to the town 
board and at the time she is elected her
husband has the town’s insurance business, 
that contract is allowed.  But the town cannot 
renew the insurance contract as long as the 
town board member remains in office.

(d) Stocks.
Where a town official’s interest in a contract 
with the town is illegal because the official 
owns or controls stock in a corporation that 
has the contract, the interest is allowed if the 
stock is less than five percent of the
corporation’s outstanding stock.

(e) Small contracts.
If the total money payable under all town 
contracts the official has an interest in is $100 
or less during the fiscal year, then the official’s 
interest in the contract is allowed.

(5) What are the penalties for violating 
this law:

If a town officer or employee “willfully 
and knowingly” violates the law against
having a prohibited interest in a contract with 
the town, the official has committed a
misdemeanor.  The official may also be subject 
to disciplinary action, including removal from 
office.  Moreover an official “willfully and 
knowingly” violates this law if the official 
knows the facts that make the interest
prohibited. The official does not have to 
know that his or her interest in the
contract is illegal.  In addition, the contract, 
if willfully entered into, is “null, void, and 
wholly unenforceable”.  The town cannot go 
through with the contract even if it wants to.5

Suppose, for example, that a town board 
member is a part owner of a local hardware 
store.  The highway Department buys a
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snowblower from the hardware store.  The
town board member has a standing order with 
his partner that whenever any town employee 
buys anything for the town, the partner keeps 
100% of the profit from the sale and also send 
s a notice to the board member and the town 
clerk that the sale was made.

It would seem that the town board
member acted ethically, but in fact he violated 
the law and committed a misdemeanor.  The 
snowblower sale was  a contract.  The town 
board member has an interest in that contract 
because the contract is with his hardware
store, even though the board member receives 
no money from the sale.  The exception for 
outside employment does not apply because 
the board member is an owner not an
employee of the store.  Since he knew these 
facts, he “willfully and knowingly” violated 
the law, and the sale is null and void.

Luckily for zoning board member, they 
do not have control over very many contracts.
However, because the penalties for violation 
of this law are so serious, zoning board
members must be aware of it.  If they have 
any questions at all, they will need to ask their 
town attorney.

(6) What about dual public employment?
The law on prohibited interests in

contracts also applies to something called
“compatibility of public offices” – that is, to 
employment in two municipal positions,
either two town positions or a town position 
and a position with another municipality.  The 
New York State Town Law also has rules in 
this area.6

For example, a member of a town zoning 
board of appeals may also serve:

(a) One the board of trustees of a village 
within the town; or

(b) As town director of finance; or

(c) As administrative assistant to the
supervisor, provided that the town board does 
not make decisions subject to review by the 
zoning board; or

(d) As the town assessor; or

(e) On the board of education; or

(f) As the town superintendent of
highways; or

(g) As a member of the town police
department; or

(h) As a commissioner of the town
water district; or

(i) As the deputy town supervisor.7

Also, the same person may serve as 
secretary to both the zoning and planning
boards.8  However, a ongoing board member 
should recuse (disqualify) himself or herself if 
any matter relating to his or her other
municipal position comes before the zoning 
board.  For example, a zoning board member 
who is also on the board of education should 
recuse himself or herself from participating in 
the discussions and vote if a matter involving 
school districts property comes before the
zoning board.

On the other hand, a member of a town 
zoning board of appeals may not serve:9

(a) On the town board; or

(b) On the town planning board, if local 
zoning regulations give the zoning board the 
power to review decisions of the planning
board.

Also, the secretary to the town zoning 
board may not at the same time be a member 
of the town board, and the clerk to the zoning 
board may not be the assistant town building 
inspector.10

The service of relatives on different 
town bodies usually presents no problem,
unless a town ordinance or local law provides 
otherwise.  For example, a person may serve 
on the zoning board even if his son or wife 
serves on the planning board.11

It is sometimes hard to know whether 
two offices are compatible.  The New York 
State Attorney General’s office has published 
hundreds of opinions in this area.  Zoning
board members with compatibility of office 
questions should contact that office (518-474-
3429).

B. Disclosure
Apart from annual financial disclosure, 

which state law requires only in municipalities 
with a population of 50,000 or more, zoning 
board members face another kind of
disclosure:  disclosure of interests in contracts.
In addition, applicants for approvals in land 
use matters must make certain disclosures.

(1) Disclosure of interests in contracts
If a town zoning board member has, will 

have, or later obtains an nterest in an actual or 
proposed contract with the town, he or she 
must publicly disclose that interest under
section 803 of the General Municipal Law,
even if the interest is not illegal.  (There 
are some exceptions to disclosure.)  The
zoning board member must make the
disclosure in writing to the town board as 
soon as he knows he has or may have a
possible interest in a contract with the town.
The written disclosure becomes part of the 
town board’s records.

Once the zoning board member has
made the disclosure about a particular
contract, he or she does not have to disclose 
any additional contracts with the same part 
for the rest of the fiscal year.  Also, the law 
does not require that the board member recuse 
(disqualify) himself or herself in the matter, 
although often recusal is a good idea if it 
would otherwise appear that the board
member was doing something improper.

If a zoning board member “willfully and 
knowingly” fails to disclose, the member
commits a misdemeanor.  It would seem that a 
“willful and knowing” violation occurs if the 
zoning board member knows that he or she 
has an interest in the contract, even if the 
board member did not know that he or 
she was required to disclose that
interest.

(2) Disclosure in land use applications
Article 18 requires disclosure in certain 

land use applications.  This disclosure is made 
by the applications, not by the zoning board 
member.  Specifically, the disclosure must be 
made in every application, petition, or
request:

(a) For a variance, amendment or change 
of zoning; or

(b) For approval of aplat or exemption 
from a plat or official map; or

(c) For a license or permit under the
town’s zoning or planning law or regulations.

The application, permit, or request must 
state, to the extent the applicant knows:

(a) The name and home address of any 
New York State Officer, of any town officer 
or employee, and of any officer or employee 
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of the county who has an interest in the
applicant; and

(b) The nature and extent of the
interest.

Under the law, town officers and
employees are said to have an interest in the 
applicant if they or their spouses or their 
brothers or sisters or their parents or their 
children or their grandchildren or the spouse of 
any of them.

(a) Is the applicant, or

(b) Works for the applicant, or

(c) Owns or controls stock of the
applicant (with certain exceptions), or

(d) Is a member of a partnership or
association applicant, or

(e) Has an agreement with the applicant 
to receive anything if the application is
approved.

A “knowing and intentional” violation is 
a misdemeanor.

This law requires only disclosure by the 
applicant.  It does not require disclosure by 
the zoning board member nor does it require 
the zoning board member to recuse
(disqualify) himself or herself from acting on 
the application. Court decisions, however,
do require recusal by the zoning board 
member.  So any time that either the zoning 
board member or a member of his or her
family has a connection with an applicant 
before the zoning board, the member should 
disclose that fact and disqualify himself or 
herself from acting on the application if the 
connection falls into one of the above
categories.

In addition, zoning board members
should recuse themselves from acting on a
matter if they have already spoken publicly 
about the matter.  For example, if a zoning 
board member speaks out, as a neighbor,
before the planning board on a particular case, 
the zoning board member should recuse
himself or herself from considering that case if 
it later comes before the zoning board.12

On the other hand, zoning board
members should not recuse themselves unless 
one of the above situations occurs, for two 
reasons.  First, zoning board members are
appointed to the board to review and decide 

cases, not to disqualify themselves.  Second, 
since it takes a majority of all of the members 
of the board to act on a matter, a recusal is, in 
effect, a no vote since the recusal does not 
count toward approving the application.  To 
avoid this problem, some towns have
established alternate members of the zoning 
board, or appoint ad hoc members, who only 
act on a case if a regular zoning board member 
has a conflict of interest.13

Reprinted from Talk of the Towns, the 
Association of Towns of the State of New 
York, March/April 1996 issue.  This reprint 
should not be taken to affect any copyright 
interests held by Mr. Davies or the City of 
New York.

This appendix was re-typed by the
New York State Tug Hill Commission for the 
purpose of this paper.
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